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wbere an employee I s WOJ:X per:ooance or c:n:::hlc:: is considered. to 
be unsatisfac-....:iry, t.,e · employee shall be intor:ned :in t.,e first: 
ins::ance of t.,e nat:ure of t."le unsatisfac-... ory per::ot::nanee or 
ccn::u= an::i of t!"..e :-equi.. "-ed s-..anda.rd t:l be achieved by the 
a.ppr:::priate officer of Council or t.-ie Mayor, President or 
C::air-:-an or. t."le C:::uncil or-an apprcpriat:.e C'.cmmit-..ee of Ccunc:il. 

UnsatisfaC-...orJ work perfooance or ccrxlllCt s..'1a.ll :in:::lude neglect 
of duties, breach of discipline, � an:i ncn-o::mpliance 
with safecy s-..armrds. A wr'i'ttan record shall be kept on the 
appropriate file of such initial waz:ti.n;. 'Ihe employee sha.ll be 
entitled to sight an:i sign such writ-...en record an:i add arr/ 
notations . regard.in; t..,e contents of such rec:ord. 

where t..11.ere is a- :re-oo::::ur::a of unsatisfaC-...orJ perf o� or · 
corx:h.lct::, the enployee shall be wamed for:ra J J y in writin;1 an:i 
counselled. 

Counsellirq should reinforce the st.a.ooard or. work or corrluct 
� an:i,. where the employee is fai.l..inq to meet these 
required stan:Jards, a suitable review pericd for m::>nitorirq the 
employee•s perfoonance; the severity of the situation: an:i 
w'hether discipl.inaey action will follor., should the employee's . 
� perfo:crance or C0l'XlUCt not improve. A writi-=...en record sball 
be kept of such. focal Wc3l:Ilin; am counsellin;. 

'Ille employee ·shall be entitled to sight ani sign such written 
recp�:tl arx:i add aJ:rf. notations regamirq the contents of sudl 
record. 

I:f the employee's unsatisfac-...ory perfOl:!IlaIX:e or ccrx:hlct o:mtinues 
or resdmes follc.wm;- the fcmtal waz:nin; ani o::iunsell:in; , the 
employee shall be. given a ntwl �•, in writ.in;;, givin;' 

· notice of di scipliral:y. action shalld the unsatisfac-..cey wa:k
perfornnce or con::hJct not cease invrediately.

U t.."le employee's perfornn::::e or � does net ilI:p:rove afte,.. 

the "final �•, tu:r-...h.er discipl.inarI action shall be taken
urx:ler the te?.::llS of the Award .or Sec-J.on 99 of the u:x:al
Gove..� Act.

'!his shall not affect the rights of the council to susp:n::l urxier
Sec--icn 99 of the I.o:::al Goverrm:nt Ac':. or ta.lee other di scipl.inaxy
ac-...ion before and/or during t.,.e a.bove procedure in cases of
m:i.scorxiuct or w'here the employee's perfocance warrants such
action.

Either Council or the employee may request the presence of a
Union represerrt:ative at aey stage in the above pi:o:ect:xre.

'Ihi.s proo;rl!lre shall not affect: either. party's right to institu:t.e 
the dispute procedure _of t.'le award or to notify the. In:IUsttial 
Regi.st::ar as to t."le existe.� of an in:::ustr..al disf:ute.

. . 

Employees st,.all l:"-.ave ac::ess to t.":.ei= ��..al 
file an:. mav taka nO"C.=S a.-:i:::;or cbtai.-i c:::pies ·of t.·..e 
ccn-.....a"lts of- t.':.e file .. 

- -�-----�-
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Other provisions not affected 
. . 

244. (1) This Part does not affect any other rig.Iles of a dismissed employee 
under this or any other Act or under any award. a�emeot or contract of
employment. 

(2) No contract or agreement (whether made or entered iµto before or after
the commencement of this section) operates to annul, V3rf or exclude my of the
provisions of . this Pan. 

PART 8-UNFAIR DISMISSALS 

Application of Part · 
245� (1) This Part applies only to th� dfsrnissal or thrca1ened dismissal of: 
(a) m employee for whom any conditions of employment are fixed by m

award or agreement; or 
(b) an employee of the Crown; or .. 
(c) any otb:er employee of a cl.ass prescribed by the regulations as a class_ of

persons to whom this Part . applies. 
(2) This Part does not apply to the'! dismissal or a thr� of dismissal of my

such employee who is a trainee or m apprentice or who is declared by the
regul.aci.ons not to have the benefit of this Part. despite subsection (1). 

(3) This Part docs not apply to· a person to whom Part 2A of· the Public 
Sect0r Management Act 1988 or Part 5 of the Police Sc::rvice Act 1990 applies. 

{4) This Part applies to my disn:ri«al, or threat of dismissal, of an employee 
that occurs on or after 5 July 1991 (being the date of commencemcm of the
Industrial Arbitration (Unfair Pismis.ws) Amendment Act 1991). 

(5) In this Part. a reference to the- dismissal, or threatened dismissal, of an
employee includes, in relation to a person 'employed in the public sector, a
reference: 

(a) to the Crown's dispensing with, or proposing to ciispc::nse with, the
services of the person; and 

(b) to the dismissal, or the proposed dismissal, of a person as a consequence
of disciplinary proceedings against, or the commission of an offence by,
the person. 

Applications 
!"6. {1) If a.n employer dismisses, or tbrca.tens to. dismiss, a person who is an

�loyee of the employer and the person claims that the dismissal was, or that 
111 _lhrcate_ncd dismissal would be, harsh. umeasonable or unjust, the person (or 
lbe ius� organisation of employees on behalf of the person) may apply to 

,, nuttission for the claim -to be dealt with under this Part. 
i_;) Any such applic:ition should be lodged with the Industrial Registrar not 
� � 21 days after, or (in the case of a threat of dismissal) may be lodged 

· c Industrial Registrar before, te:mi:iation of the employme:it. 

-�---------·-·· -·-·--· ·--·--·--
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(3) The Commission may accept an application that is lodged out of time if
the Commission considers the:re is a sufficient reason to do so. 

(4) In deciding whether the:re is a sufficient reason, the Commission is to
have regard to: 

(a) the reason for. and the length of. the delay in lodging the applicaci.on; and
(b) any hardship that ;nay be caused to the applicant or the employer if the

application is or is not rejected; and 
( c) the conduct of the employer relating to the dismissal or .threat of

dismissal; and 
(d) S'llch other matterS as the Commission considers appropriate.

Conciliation 
247. The Commission must endeavour. by all means it considers proper and

necessary, to settle the applicant's cwm by conciliation. 

Arbitratiqn 
248. (1) Vlben, in the opinion of the Commission, all reasonable attempts to

settle -tbe claim by conciliation have been made but have been llil.SllCCessful, the 
Commission is to dete:rmine the· claim by making an order Wldcr this Part. 

(2) Nothing in this section prevents further conciliation from being 
anempted. or the parties from settling the claim, at any time before an order is
made determining the claim. 

Matters to be considered 
249. In determining a claim. the Commission may. if appropriate. take into

account: 
(a) whether a reason for the dismissal or tbrcatcned dismissal was given to

tbe applicant and, jf the applicant sought but was refused reinstatement 
or re-employment .with the employer, whether a reason was given for the 
refusal to re-employ; and 

(b) if any such reason was given-its narure. whether it had a basis in fact,
and whether the applicant was given an opportunity to make out a 
defence or give an cxplan.at:ion for his or her behaviour or to justify his 
or her reinswcmcnt or re-employment; and 

( c) whether a wanling of unsati shctory perlormance was given before the
dismissal or threat of dismissal; and 

(d) the namre of the duties of the applicant immediaTely before th� dismissal
or when the threat was made and. if the applicant sought but was rcfased 

. reinstatement or re-employment. the likely name of those duties if the 
applicant were to be re.in.swed or re-employed; and 

(e) wbethe:r or not the applicam: requested reimwemcnt or re-employment
with the employer; and 

(f) such othc:r maners as the Commission comidc:rs relevant.

I 

I 
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Orders for reinstatement. re-employment or lost wages 
250. (1) The Commission may determine a claim relating to dismissal by

ordering the employer: 
(a) to reinswe the applic:mt in his or her former position on terms not less 

favourable to the applicant than those that would have been applicable if 
the applicant. had not been disI:lissed; and 

(b) if the Commission_ thinks fit. to pay to the applic:mt, within a specified 
time, an amount stated in the order that does not exceed the remuneration 
the applicant would, but for being dismissed, have received before being 
reinstated in accordance with the order. 

(2) J;!' the applicant has been dismissed and, when determming the claim, the ·· 
Commission considers that it would be .impracticable to reinswe the applicant, 
the Commission may order the employer: 

(a) to re-employ the applicant, on termS and conditions ·determined by the 
Commission, in anotiler position that the employer has available and that, 
in -th!= Commission's opinion, is suitable; and 

(b) if the Commission thinks fit, to pay to the applicant, within a specified 
time, an ·amount stated in the order that does not exceed the remuneration 
the applicant would, but for being dismissed-, have received before being 
re-employed in accordance with the order. 

(3) If the applicant has been dismissed and, in· dcrermiuing th.e claim. th.e 
. Commission considers that it would be m1practi.cable to � an order for 
reinswement or re-employment, the Commission may order the employer to 
pay to the applicant, within a specified time, an amount of compensation not 
exceeding 6 months' remuneration of the applicant at the average rate received 
ove:- the period of 6 months irnrnediat�ly before being dismissed. 

(4) In dcrcrmining a claim relating to a threat of dismissal, the Cornrnission 
may order the employer not to dismiss the employee in accordance with that 
threat. 

(5) When assessing any compensation payable, the Cnrnrnission is to take 
into account whether the applicant made a reasonable attempt to find alternative 
employment and the remuneration that would have been payable if the applicant 
had succeeded in obtaining altemacive employment. 

�fTec:t of reinstatement or re-employment 
251. (1) If the Commission makes an order requiring the reinstatement or 

��ployment of .an applicant, tile Commission may also order that the period 
� employment of th.e applicant with the· employer is taken not to have been 
�ken by the dismissal. 

(l) AJJ.y such order has effect according to its tenor.

-------------------. ·-
---
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(131:?J LOCAL GOVERNMENT ACT 

[1312] Retirement of celtlin servants 
96A (1) Any servant of a council to whom the Local Government 

(Superannuation) Act. 1927, as amended by the Local Government 
(Superannuation) Amendment Act. 1935, applies shall on his attaining the retiring 
age as fixed by such Act immediately retire from the service of the council 
employing him unless the council by resolution and with the consent of the servant 
extend the period of service or employment of such servant for one year or less 
period and so on from time to time as the council may see fir: 

Provided that such extensions shall not e:r:ceed in the aggregate five years. 
(2) This section shall nor operate until the expiration of two years after the

commencement of the Local Government (Superannuation) Amendment Act, 1935. 
[s 96A insrt Act Z4 of 1935 s 7} 

(1313] Gratuities of servants 
97 Subject re section 15CE of the Local Government and Other Authorities 

(Superannuation) Act, 1927, when terminating the employment of any servant for 
any reason other than misconduct, or on the death of any servant, a council may as 
an act of grace grant to him or ro his dependants a gratuity not. exceeding the 
amount of rwo weeks' salary or wages (such salary or wages being reckoned at the 
av�rage of the last fifty•t\¥0 weeks, or, if he has not been continuously.employed so- ,long, at the average of bis term of employment) for each .year of. his service with 
such council, and proportionately for a fraction of a year. 
[s 97 am Act 33 of 1983 s 4 and Sc:h 2] 

· [1314] Certain rights conferred on council's servants
98 Any certificated town or shire clerk. or certificated local government

engineer, who is in the service of a council shall, if otherwise qualified. be eligible
for appointment to any vacant office in the Public Service connected with the
administration of this Act as if he were an officer of the Public Service, and the
words "Public Service,. where they occur in sections thirty-four, thirty-five,. �d
thirty-six of the Public Serv!ce Act. 1902. shall, for the purpose of this section.·be
taken to extend to and include such clerks and engineers. All such appointments
shall be made subject to the provisions of the Public Service Act. 1902.· and the
regulations made thereunder.

[13ISJ Inquiry before dismissal of certain employees
99 (1) The provisions of this section shall apply to county, town. or shire clerks,

engineers. health surveyors, gas managers. electrical engineers, persons in charge of
trading undertakings of a council for the supply of electricity or hydraulic power,
and overseers. . · · · · · 

This section shall also apply to all servants of a council who have had at leasn:,ne
year's continuous service with the council.
[sub-s (I) am Act 33 oi 1927 s 6; Act 41 of 192S s 5; Acr 19 of 1945 s 7; Act iJ of 1980 s 5 and Sch 4; Aa

• 

117 of 1990 s 3 and Sch "I ·: ·.
(2) Where the council proposes to terminate the employment of any such servant

except where he is retired under section 96A of this Act it shall either. order an
inquiry hereunder or suspend hi�. 
[sub•s (2) am Act 24 of 1935 s 7}
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(3) Where any such servant is suspended the council shall state the reasons for
the suspension. 

(4) Within one week after suspension the servant may (if any inquiry hereunder
has not already been held) apply to the council for an inquiry. Thereupon the 
council shall order an inquiry._ If the servant does not apply for an inquiry the 
council may proceed to determine the matter. 

(5) The inquiry shall be held by some person appointed by the Minister.
[sub-s (5) am Act 21 of 1958 s 3]

(6) (a) The person holding th� inquiry shall make a report in writing.
(b) The original of tbe report shall be furnished by him to the council, and copies

of the report shall at the same time be furnished by him to the Minister and the 
servarit respectively. 

(c) The report shall be read in open council.
[sub-s (6) Sllbse Ac:t 19 o_f 1'45 s 7] 

(7) Where an inquiry is ordered the decision of the council shall not be given until
after the reading of the report as aforesaid.• 

(!) For the purposes of any inquiry under this section any person appointed to · 
hold- such inquiry shall have the powers, authorities, protections and immunities 
conferred on a commissioner, and-

(a) where such person is the only person appointed to bold the inquiry - on a
sole ·commissioner; or

(b) where such person is one of two or more persons appointed to· hold the
inquiry and has been appointed as chairman of the inquiry - on a
chairman of a commission,

by Division l of Part II of the Royal Commissions Act, 1923, as amended by 
subsequent Acts, and the provisions of section one hundred_ and fifty-two of the 
Justices Act, 1902, as amended by subsequent Acts, shall tituta.tis mutandis apply to
any witness or p_erson summoned by or appearing before such person. 

The provisions of the Royal Commissions Act, 1923," as amended by subsequent 
Acts, (section thirteen and Division 2 of Part II excepted) shall, mutatis mutandis, 
apply to and in respect of any such inquiry and to and in respect of any witness or 
person summoned by or appearing before the person or persons holding any such 
inquiry. 
(sub-s (8) subse Aa 11 of 1961 s 3] 

(9} The council shall pay to the Minister the expenses of the person holding the 
inquiry (including the salary of any public servant engaged thereon) or such portion 
thereof as the Minister may decide. 
{sub-s (9) insn Ac:1 41 of 1928 s 5] 

(10) The person holding the inquiry may award costs and e:cpenses (inc_luding _the
expenses of the person holding the inquiry) ro an amount assessed by him against 
either the council or the servant. Any costs or expenses so awarded may be 
recovered as a debt. 
{sub-s (10) insn Ace 41 of 1928 s 5) 

(11) The person holding the inquiry shall also detennine whether t�e serva�t
shall or shall not be paid his salary or any part thereof for the penod of bis 
suspension. 
[sub-s ( 11) insre Ace 41 of 1928 s 5] 
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[1315) LOCAL GOVERNMENT ACT s 99 

(llA) (a) In any case where the council decides to terminate tbe services of the 
servant notwithstanding that the report of the person holding the inquiry is 
substantially favourable to the servant, the Minister, on the application of the 
servant made within fourteen days after- termination of bis services, may, after such 
inquiry as he deems sufficient, direct the council to pay to the servant as from the 
date of termination of bis services compensation not exceeding an amount 
equivalent to the amount of four weeks' salary or wages for eacb year of service, 
such saiary or wages being reckoned on the average of the weekly salary or wages 
paid to him during the fifty-two weeks immediately preceding the date upon wbich 
tbe inquiry was ordered or the date of bis suspension as the case may be. 

(b) The council shall �y to the servant the amount of compensation as directed
by tbe Minister, and if:the council fails to do so the servant may recover the amount 
as a debt due to him by the council. 
[sub-s (llA) insrt Act 19 of 1945 s 7) 

(12) For the purpose of this section "council" includes county council and an
· urban committee.

(A council employee was fined by his union for "dobbing in" a fellow unionist. under his control after the
employee's lawful instruction had been disobeyed. When the employee refused to pay a union fine for the
"dabbing in" and the union refused to _allow its members to 'lll0rl: while it was unpaid, the council•
suspended the employee, saying his continued employment was prejudicial to the provision of local
pemment services. Held: Although s 99 provides an cdusive procedure for a pem>n aggrieved. a court
can decide whether the powers under s 99 have been properly =ercised. Here. the suspension was valid:
the council had not acted under dictation from !be- union - it had merely had regard to compelling
circumstances: l.atham v Broun Hill CC JS I.GRA 129.)
_(sub-s (12) insrt Act 41 of 1928 s 5]
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