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(1)

(11).

(11d)

(iv)

v)

(vi)
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Clause 20 - DISCTPTDRRY PROCTTIRES

Where an emplcyee's work perZommnce or <rxhucs is cansidered to
be unsatisfactory, the emplcvee shall be informed in the first
insance of the nature of the unsatisfactory per-ormance or
et ard of the required standard o be achieved by the
aroropriate officer of Cawcil or the Mayor, President or
Chairman or the Caurncil ar an agzrcpr:’.ata Camitzee of Ca.mc:'.l.

6

Unsatisfactory wark perZorance or caxiz: shall include neglect
of darties, breach of discipline, abserraeism ard rar~—mliarce
with safety stardards. A writtan record shall be kept on the
aprepriate file of such initial wanming. The employee shall be
ent.tledtosmh:anisn;nsuchwnt:anramrda:ﬂaddany
mtat:.cns_ regardirg the cmtames of such record.

Where there is a re~xx=Ir-ance of unsatisfactory performnce or
crchics, the employee shall be warned formally in writing amd

Counselling should reinforce the stardard of work or conduct

ard, . where the employee is failing to meet these
required stardards, a suitable review pericd for monitoring the
emloyee's performance; the severity of the situation; ard
whether disciplinary action will follow should the employee's
work performance or corduct not improve. Awnt".enm:dshall

bekeptofsudlfcmalvanurgarﬂmmsellz.rx;

The emplayee shall be ent:.tled to sight amd sign sur:hwntten
remrdaxﬁaddmzymtatlmxa;ammthemxtscfm :
record.

Iftheemplcyeestmsat:sfac:mype:fmorcmﬁuctms
or resumes following the farmel waring and carsellimy , the
emloyee shall be given a "final wamirg®, in writing, g:.v:.nq

‘notice ofd:.scipl.maq{actlmshandthem:samsfacmrywcdc
perfarmance or carduct not cease immediately.

| If the euployee'sperfomcrmrﬁxcdosnctim_x:ﬁeafter

the "final warnimg”, further disciplinary acticon shall be taken
wder the terms of the Award or Secticn 99 of the local
Goverrmernt Act.

This shall not affect the rights of the Council to susperd under
Sectlcn99orthezoczlscvenmntAc~ortakecﬂuerdz.sc1plmry

‘acticn before ard/or during the above procedre in @ses of

misorouct or where the employee's performnce warzamts sudcl

action.

Either Coumcil or the amployee may request the presence of a

(vii)

(viii)

Union rerr==emtative at amy stage in the above procedure.

Mpz:x:aﬂxmeshal.lmtaffec’atnerpa:tysngnttomsumte
thed;s;xﬁepzcczdtzeoftheawardortcmufythemd
Reg;s‘ﬁrastotneesqstanceofan_nﬁs-—:al&mte

Iployees shall have access to their terscnal
£file ard may taka notas ard/or cctain c:mes o the
Ttants of the file.
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Other provisions not affected

244. (1) This Part does not affect any other rights of a dismissed employee
under this or any other Act or under any award, agreement or conmact of
employment. :

(2) No conmact or agreement (whether made or entered into before or after

the commencement of this secton) operates to annul, vary or exclude any of the
provisions of this Part

PART 8—UNFAIR DISMISSALS

-

Applicati.on of Part -

245. (1) This Part applies only to the dismissal or threatened disrmissal of:

(a) an employee for whom any condidons of employment are fixed by an
award or agresment; or

(b) an employee of the Crown; or .

(c) any otiter employee of a class prescribed by the regulations as a class of
persons to whom this Part applies.

(2) This Part does not apply to the dismissal or a threar of dismissal of any
such employee who is a trainee or an apprenfice or who is declared by the
reguladons not to have the benefit of this Part, despitz subsecton (1).

(3) This Part does not apply to a parson to whom Part 2A of the Public
Sector Management Act 1988 or Part 5 of the Police Service Act 1990 applies.

(4) This Part applies to any dismissal, or threat of dismissal, of an employee
thar occurs on or after 5 July 1991 (beng the date of commmencement of the
[ndustrial Arbirarion (Unfair Dismissals) Amendment Act 1991).

(5) In this Part, a reference to the dismissal, or threarened dismissal, of an

cmployes includes, in relaton to a person employed in the public sector, a
reference:

(3) to the Crown’s dispensing with, or proposing to dispense with, the
services of the persom; and
() to the dismissal, or the proposed dismissal, of a person as a consequence

of disciplinary proceedings against, or the commission of an offence by,
the person.

Applicationg
346, (1) If an employer dismisses, or threatens to dismiss, a person who is an
g?hyee of the employer and the person ¢laims that the dismissal was, or that
p g;eatqned dismissal would be, harsh, mreasonable or unjust, the person (or
S c:“n%l organisarion of employees on behalf of the person) may apply to

Q) Mimussion for the claim to be dealt with under this Part .
lager m’:‘;}! such applicadon should be lodged with the Industrial Regiszar not
21 days after, or (in the case of a threat of dismissal) may be lodged

¢ Industial Regiswar before, terminadon of the employmeat

4
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(3) The Commission may accept an applicaton that is lodged out of dme if
the Commission considers there is a sufficient reason to do so.
(4) In deciding whether there is a sufficient reason, the Commission is to
have regard to:
(a) the reason for, and the length of, the delay in lodging the application; and
(b) any hardship thatr may be caused to the applicant or the employer if the
applicadon is or is not rejected; and
(c) the conduct of the employer relating to the dismmssal or threat of
dismnissal; and :
(d) such other maners as the Commission considers appropriare.

Conciliation

247. The Commission must endeavour, by all means it considers proper and
necessary, to settle the applicant’s claim by conciliafion.

Arbitratiqn

248. (1) When, in the opinion of the Commission, all reasonable anempts to
senle the claim by conciliation have been made but have been unsoceessful, the
Commission is to determine the clairm by making an order nnder this Part

(2) Nothing in this secdon prevents further conciliaton from being
anempted, or the pardes from sealing the claim, at any time before an order is
made detcrmining the clam. _ ,

Matters to be considered

249. In det=rmining a claim, the Commission may, if appropniate, take into

account: -.

(a) whether a reason for the dismnissal or threatened dismissal was given to
the applicant and, if the applicant sought but was refused reinstatement
or re-employment with the employer, whether a reason was given for the
refusal 10 re-employ; and '

(b) if any such reason was given—its namure, whether it had a basis in fact,
and whether the applicant was given an opporumify to make out a
defence or give an explanaron for his or ber behaviour or to justfy his
or her reinstarement or re-employmenr; and :

(c) whether a warning of unsarsfactory performance was given before the
dismissal or threar of dismissal; and

(d) the nanrmre of the dufies of the applicant immediately before the dismissal
or when the threar was made and, if the applicant sought but was refused
reinstaiement or re-employment, the likely namre of those dudes if the
applicant were to be reinstated or re-employed; and

(e) whether or not the applicant requested reinstatement or re-employment
with the emplover; and

() such other maners as the Commission considers relevant
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Orders for reinstatement, re-emplovment or lost wages

250. (1) The Commission may determine a claim relanng to dismissal by
ordering the employer:

(a) to reinstate the applicant in his or her former position on terms not less

favourable to the applicant than those that would have been applicable if
the applicant had not been dismissed; and

(b) if the Commission thinks fit, to pay to the applicant, within a specified
tme, an amount stated in the order that does not exceed the remuneration
the applicant would, but for being dismnissed, have received before being
reinstated in accordance with the order.

(2) If the applicant has been dismissed and, when determining the claim, the ~

Commission coasiders that it would be impracticable to reinstate the applicant,
the Commission may order the employer:

(2) to re-employ the applicant, on terms and conditions determined by the

- Commission, in another position that the employer has available and that,
in -the Commission’s opinion, is suitable; and

(b) if the Commission thinks fit, to pay to the applicant, within a specified

tme, an amount stared in the order thar does not exceed the remuneradon

the applicant would, but for being dismissed, have received before being
re-employed in accordance with the order.

(3) If the applicant has been dismissed and, in determining the claim, the

Commission considers that it would be impracticable to make an order for

reinstarement or re-employment, the Commission may order the employer to
pay to the applicant, within a specified Gme, an amount of compensarion not
exceeding 6 months’ remumerasion of the applicant at the average rate received
over the period of 6 months immediately before being dismissed.
(4) In determining a claim relaring to a threat of dismissal, the Commission
;ay order the employer not to dismiss the employee in accordance with that
eat.
~ (3) When assessing any compensaton payable, the Commission is to take
o account whether the applicant made a reasonable atempt to find alternarive
¢mployment and the remunerarion thar would have been payable if the applicant
succeeded in obraining alternadve employment

Effect of reinstatement or re-employment

251. (1) If the Commission makes an order requiring the reins@atzment or

";'““PIO}'mcm of an applicant, the Commission may also order that the period

:r:mPlOYmcnt of the applicant with the employer is taken not to have been
ken by the dismissal.

(2) Any such order has effect according to its tenor.




(1312] , LOCAL GOVERNMENT ACT s 96

[1312]) Retirement of certain servants

96A (1) Any servant of a council to whom the Local Government
(Superannuation) Act, 1927, as amended by the Local Government
(Superannuation) Amendment Act, 1935, applies shall on his attaining the retiring
age as fixed by such Act immediately retire from the service of the council
employing him unless the council by resolution and with the consent of the servant
extend the period of service or employment of such servant for one year or less
period and so on from time to time as the council may see fit:

Provided that such extensions shall not exceed in the aggregate five years.

(2) This section shall not operate until the expiration of two years after the
commencement of the Local Government (StGperannuation) Amendment Act, 1935.
[s 96A insrt Act 24 of 1935 s 7] -

[1313] Gratuities of servants

97 Subject to section 15CE of the Local Government and Other Authorities
(Superannuation) Act, 1927, when terminating the employment of any servant for
any reason other than misconduct, or on the death of any servant, a council may as
an act of grace grant to him or to his dependants a gratuity not exceeding the
amount of two weeks’ salary or wages (such salary or wages being reckoned at the
average of the last fifty-tyo weeks, or, if he has not beea continuously. employed so
long, at the average of his term of employment) for each.year of his service with
such council, and proportionately for a fraction of a year.
[s97amAc:33ofl983:4andSch2]

‘[1314] - Certaip rights conferred on council’s servants

98 Any certificated town or shire clerk, or ceruficated local government
engineer, who is in' the service of a council shall, if otherwise qualified, be eligible
for appointment to any vacant office in the Public Service connected with the
administration of this Act as if he were an officer of the Public Service, and the
words *‘Public Service” where they occur in sections thirty-four, thirty-five, and
thirty-six of the Public Service Act, 1902, shall, for the purpose of this section, be
taken to extend to and include such clerks and engineers. All such appointments
shall be made subject to the provisions of the Public Service Act, 1902, and the
regulations made thereunder.

[1315] Inquiry before dismissal of certain empioyees A

99 (1) The provisions of this section shall apply to county, town, or shire clerks,
engineers, health surveyors, gas managers, electrical engineers, persons in charge of
trading undertakings of a council for the supply of electrcity or hydrauhc power,
and overseers.

This section shall also apply to all servants of a council who havc had at least- one
year’s continuous service with the council.

[sub-s (1) am Act 33 of 1927 s 6; Act 41 of 1928 s 5; Act 190f 19455 7; Acx 74 ofl980::and Sch-z Act
117 of 1990 s 3 and Sch'4|

(2) Where the council proposes to terminate the employment of any such servant
except where he is retired under section 96a of this Act it shall either. order an
inquiry hereunder or suspend him. :

[sub-s (2) am Act 24 of 1935 s 7] h

Service 43 98 © Buuerworihs
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(3) Where any such servant is suspended the council shall state the reasons for
the suspension.

(4) Within one week after suspension the servant may (if any inquiry hereunder
has not already been held) apply to the council for an inquiry. Thereupon the
council shall order an inquiry. If the servant does not apply for an inquiry the
council may proceed to determine the matter.

(5) The inquiry shall be held by some person appointed by the Minister.
[sub-s (5) am Act 21 of 1958 s 3)

(6) (a) The person holding the inquiry shall make a report in writing.

(b) The original of the report shall be furnished by him to the council, and copies
of the report shdll at the same time be furnished by him to the Minister and the
servant respectively.

(c) The report shall be read in open council.

{sub-s (6) subst Act 19 of 1945 s 7) o

. (7) Where an inquiry is ordered the decision of the council shall not be given until
after the reading of the report as aforesaid.

(%) For the purposes of any inquiry under this section any person appointed to -

hold- such inquiry shall have the powers, authorities, protections and immunities
conferred on a commissioner, and —
(a) where such person is the only person appomted to hold the inquiry — on a
sole commissioner; or o
(b) where such person is one of two or more persons appointed to hold the
inquiry and has been appointed as chairman of the inquiry — on a
chairman of a commission,
by Division 1 of Part II of the Royal Commissions Act, 1923, as amended by
subsequent Acts, and the provisions of section one hundred and fifty-two of the
Justices Act, 1902, as amended by subsequent Acts, shall mutatis mutandis apply to
any witness or person summoned by or appearing before such person. _

The provisions of the Royal Commissions Act, 1923, as amended by subsequent
Acts, (section thirteen and Division 2 of Part II excepted) shall, mutatis mutandis,
apply to and in respect of any such inquiry and to and in respect of any witness or
person summoned by or appearmg before the person or persons holding any such
1nquiry.

[sub-s (8) subst Act 11 of 1961 s 3)
(9) The council shall pay to the Minister the cxpenses of the person holding the

inquiry (including the salary of any public servant engaged thereon) or such portion
thereof as the Minister may decide. _

(sub-s (9) insrt Act 41 of 1928 s S)
(10) The person holding the inquiry may award costs and expenses (including the
expenses of the person holding the inquiry) to an amount assessed by him against

either the council or the servant. Any costs or expenses so awarded may be
recovered as a debt.

[sub-s (10) insrt Act 41 of 1928 s 5)
(11) The person holding the inquiry shall also determine whether the servant

shall or shall not be p:nd his salary or any part thereof for the period of his
suspension.

(sub-s (11) insrt Act 41 of 1928 s 5]

€ Butierworths 99 Service 43
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(11A) (a) In any case where the council decides to terminate the services of the
servant notwithstanding that the report of the person hoiding the inquiry is
substantially favourable to the servant, the Minister, on the application of the
servant made within fourteen days after termination of his services, may, after such
inquiry as he deems sufficient, direct the council to pay to the servant as from the
date of termination of his services compensation not exceeding an amount
equivaient to the amount of four weeks’ salary or wages for each year of service,
such salary or wages being reckoned on the average of the weekly salary or wages
paid to him during the fifty-two weeks immediately preceding the date upon which
the inquiry was ordered or the date of his suspeansion as the case may be.

(b) The council shall pay to the servant the amount of compensation as directed
by the Minister, and if:the council fails to do so the servant may recover the amount
as a debt due to liim by the council.

{sub-s (11A) insrt Act 19 of 1945 s 7]

(12) For the purpose of this section “council” includes county council and an
" urban committee.

[A council employee was fined by his union for “dobbing in” a fellow unionist under his control after the
employee's lawful instruction had been dlsobeyed When the employee refused to pay a union fine for the
“dobbing in” and the union refused to allaw its members to work while it was unpaid, the council’
suspended the employee, saying his confinued employment was prejudicial to the provision of local
government services. Held: Although s 99 provides an exclusive procedure for a person aggricved, a court
can decide whether the powers under s 99 have been properly exercised. Here, the suspension was valid:
the council had not acted under dictation from the union — it had mereiy had regard to compeiling

- circumstances: Latham v Broken Hill CC 35 LGRA 129.]

[sub-s (12) insrt Act 41 of 1928 s 5]

Service 43 100 © Butterworths
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